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Workplace Relations Update  
 

Covering all things legal to do with people - 

Employment, Industrial Relations, Health & Safety, 

Privacy, Disputes, Investigations & Litigation. 

 

July 2018 Edition 

 We wish you all the best for the Financial Year ahead.  

- Shane Entriken, Partner  

 

The latest legal updates you should know:  

 New Whistleblowing Requirements – Are you 

Ready?  

 

 The EU General Data Protection Regulations – 

Does your privacy regime stack up?  

 

 Fair Work Commission rules that labour hire 

arrangements do not excuse requirements for 

procedural fairness  

 

 Commission confirms terminations should be 

done in person, not by email 

 

 What will the Modern Slavery Legislation mean 

for you?  
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WHISTLEBLOWER PROTECTION FOR 

CORPORATE AND FINANCIAL SECTORS  

The Treasury Laws Amendment (Enhancing 

Whistleblower Protections) Bill 2017 (Cth) was 

introduced to Federal Parliament in December 

2017 with the substantive provisions 

commencing 1 July 2018. The legislation is 

intended to reform the protections for 

whistleblowers currently provided by the 

Corporations Act 2001 and the Taxation 

Administration Act 1953.  

Legislation Brief: Treasury Laws Amendment 

(Enhancing Whistleblower Protections) Bill 2017 

The proposed legislation seeks to protect 

whistleblowers by: 

 Offering protection for disclosures about an 

entity’s activities where the information can be 

reasonably suspected of concerning 

misconduct or an improper state of affairs or 

circumstances; 

 Expanding the definition of whistleblowers to 

include current employees, former employees, 

officers, contractors, associates of the 

company and their relatives; 

 removing the requirement for whistleblowers to 

disclose their identity, with penalties for entities 

who do not protect the anonymity of a 

discloser; 

 Disclosure to a broader range of external 

bodies including ASIC, APRA and the AFP; and  

 Introducing compensation for whistleblowers 

who suffer a detriment as a result of a disclosure.  

What does this mean for employers? 

 Effective as of 1 July 2018 employees will have 

until 1 January 2019 to ensure their policies are 

compliant.  

 Employer obligations will include creating and 

making whistleblower policies readily available 

to employees, ensuring personnel authorized to 

handle disclosures can protect the identity of 

whistleblowers, and implementing procedures 

which remove the possibility potential 

disclosures when evaluating employees.  

 

 

THE EUROPEAN UNION GENERAL DATA 

PROTECTION REGULATION (EU GDPR)   

The EU GDPR commenced on 25 May 2018 and 

contains new data protection requirements 

that may affect Australian Businesses.  

For more information on Australian Businesses 

and the EU GDPR click here.   

The EU GDPR will apply to Australian businesses that 

have an establishment in the EU, if they offer goods 

or services in the EU or if they monitor the behavior 

of individuals in the EU.  

There are many similarities between the Australian 

Privacy Principles (APP) and the EU GDPR including 

the requirement to demonstrate compliance and 

have a privacy policy.   

Some of the main key differences include:  

 Broader definition of personal data to include 

“any information relating to an identified or 

identifiable natural person”;  

 Compulsory data protection impact 

assessments in certain circumstances; 

 Consent must be a clear affirmative action or 

statement (in addition to the requirements to 

be freely given, specific and informed);  

 Individuals have a right of erasure, right to data 

portability and a right to object; and  

 Sanctions and penalties under the EU GDPR 

include sanctions and administrative fines of up 

to €20 million or 4% of annual worldwide 

turnover (whichever is higher).  

What does this mean for employers? 

 Employers should assess whether the EU GDPR is 

applicable to the Company and amend their 

privacy policy and procedures accordingly.  

 

 

 

 

https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=s1120
https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=s1120
https://www.oaic.gov.au/resources/agencies-and-organisations/business-resources/privacy-business-resource-21-australian-businesses-and-the-eu-general-data-protection-regulation.pdf
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LABOUR HIRE ARRANGEMENTS DO NOT 

EXCUSE PROCEDURAL FAIRNESS 

REQUIREMENT  

The Fair Work Commission (FWC) has found 

that a casual labour hire employee was 

unfairly dismissed because her employer 

misled her about the reasons for her dismissal.  

 Case Brief: Tait v Spinifex Pty Ltd [2018] FWC 

1363;  [2018] FWC 3686. 

Ms. Tait was employed on a casual basis by Spinifex 

Australia Pty Ltd, a labour hire business. She was 

assigned to work at the Department of Justice as a 

Conveyancing Officer, which commenced on 7 

March 2017.  

Ms. Tait was told by her employer that her 

assignment would run to 30 June 2017, and that the 

role was for 35 hours per week Monday to Friday. 

Ms. Tait continued to work for the employer after 30 

June 2017, and on 18 July 2017 was told that the 

assignment would be extended until 30 September 

2017. The assignment was extended for a second 

time in October 2017.  

On 26 October 2017, the employer dismissed Ms. 

Tait from her employment by informing her that her 

“temporary employment has been ceased” and 

informed her that it would continue to look for other 

assignment opportunities, but no other 

opportunities arose.  

Ms. Tait brought an application for unfair dismissal. 

The employer argued that she had not completed 

the minimum employment period of 6 months and 

in any event submitted that the dismissal was not 

unfair. 

The FWC found that Ms. Tait had worked for more 

than 6 months as a casual employee and had 

worked on a regular and systematic basis.  Further, 

the FWC found that the evidence suggested Ms. 

Tait’s employment would continue indefinitely before 

her dismissal, and was therefore satisfied that she had 

a reasonable expectation of employment. 

In a subsequent hearing, the FWC found that the 

procedures adopted by the employer in dismissing 

Ms. Tait were entirely unacceptable. While the 

employer gave evidence of poor performance, 

when dismissing her it did not tell her the real reason 

for the dismissal. The FWC ultimately found that 

there insufficient evidence of a reason for the 

dismissal, and that the dismissal was unfair.  

Ms. Tait received compensation which represented 

approximately 11 weeks’ pay however the 

employer is appealing the decision.  

What does this mean for employers? 

 Labour hire companies that employ an employee 

can potentially be held liable for dismissals where 

an employee finishes an assignment at a ‘host’ 

organisation.   

 Casual employees that work regular hours for a 

period of at least 6 months will likely have an 

expectation of ongoing employment. 

______________________________________ 

DISMISSALS TO BE DONE IN PERSON NOT BY 

EMAIL  

Commissioner Simpson has delivered a stern 

warning to an employer and has made it clear 

that terminations should be done in person 

unless there are extenuating circumstances. 

Case Brief: Umer Khan v Who Bathroom 

Warehouse Pty Ltd [2018] FWC3440  

The employee was employed on a casual basis 

and had worked 50 hours a fortnight for 5 years. 

After becoming aware of an aggressive incident 

involving the employee the employer sought to 

terminate his employment.  

The employer emailed the employee and 

terminated his employment citing a company 

restructure as the reason.  

In his judgement, Commissioner Simpson upheld 

the termination but was critical of the 

‘misjudgment’ involved in the decision to email the 

employee and state an alternative reason for the 

dismissal.  

https://www.fwc.gov.au/documents/decisionssigned/html/2018fwc1363.htm
https://www.fwc.gov.au/documents/decisionssigned/html/2018fwc1363.htm
https://www.fwc.gov.au/documents/decisionssigned/html/2018fwc3686.htm
https://www.fwc.gov.au/documents/decisionssigned/html/2018fwc3440.htm
https://www.fwc.gov.au/documents/decisionssigned/html/2018fwc3440.htm
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Commissioner Simpson confirmed the real reasons 

for the termination should be clearly explained to 

employees to avoid making the situation much 

worse. Commissioner Simpson said that putting the 

allegations to the employee directly and giving 

him a chance to respond could have prevented 

the employee bringing an unfair dismissal 

application entirely.  

What does this mean for employers? 

 Subject to extenuating circumstances, employers 

should meet with employees directly rather than 

terminate their employment by email. 

 

 Allowing employees to respond and discuss the 

allegations of a serious nature may make it less 

likely for the employee to bring an unfair dismissal 

claim.  

______________________________________ 

INTRODUCTION OF MODERN SLAVERY 

LEGISLATION  

The Australian Government introduced the 

Modern Slavery Bill 2018 (Cth) on 29 June 2018. If 

passed, the legislation will require abound 3,000 

entities in Australia to make annual public 

reports on how they are addressing modern 

slavery risks in their operations and supply 

chains. 

Legislation Brief: Modern Slavery Bill 2018 (Cth)  

The legislation will require entities with a total 

annual revenue above $100 million to produce a 

‘modern slavery statement’ which identifies the risk 

of modern slavery in their operations and supply 

chains, as well as the actions taken by the entity to 

address those risks. These statements will be 

published by the Federal Government on an online 

register. Foreign and Australian entities can also 

“opt in” and supply a modern slavery statement.  

The modern slavery practices that must be 

reported on include criminal offences and 

contraventions of international conventions 

against practices such as forced labour, human 

trafficking and child slavery.   

The Federal Modern Slavery Bill is silent on what 

penalties apply if entities fail to report.  

To assist businesses with the legislative change, the 

Government has committed to establishing a new 

Modern Slavery Business Engagement Unit in the 

Department of Home Affairs to advise businesses 

on the best way to address modern slavery in their 

supply chains and operations. 

The Assistant Minister for Home Affairs has 

expressed a commitment to passing the Bill by the 

end of 2018. Debate on the Bill will recommence 

on 13 August 2018.  

What does this mean for employers? 

 If the Bill is passed, companies, partnerships and 

trusts that have an annual revenue of at least $100 

million will be required to submit a Modern Slavery 

Statement every 12 months.  

 With similar legislation recently passed in NSW 

employers should keep an eye on their jurisdiction 

and any state developments.  

_____________________________________

OTHER IMPORTANT UPDATES  
 FWC REVIEW: Each year the Fair Work 

Commission reviews current monetary 

thresholds and caps that are applicable. 

Click here to access the latest changes:   

 MODERNISING WHS LAWS IN WA: On 12 July 

2017 the WA government announced a 

modernised Work Health and Safety Act based 

on the national model WHS Bill. The Ministerial 

Advisory Panel is currently seeking public 

consultation until 31 August 2018 on the 

proposed Act which aims to harmonise the 

legislation with other Australian jurisdictions. For 

more information on the proposed changes 

visit: 

https://vimeo.com/user9322862/review/28029

4023/95ff6441cf.  

Authors of the July edition: Shane Entriken, Andrew Jonklaas, 

Lauren Baker and Georgina Due. These materials have been 

developed for the purposes of general information only. They do 

not constitute specific legal advice on particular issues and should 

not be relied on for that purpose. © Allion Partners 2018. No part of 

this publication may be copied or reproduced without written prior 

consent or as permitted by law. 

https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r6148
https://vimeo.com/user9322862/review/280294023/95ff6441cf
https://vimeo.com/user9322862/review/280294023/95ff6441cf

